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- AaMAX COPPER MINES,

IN THE SUPREME COURT OF THE SmATE OF ARIZONA

In Banc

FARMERS INVESTMENT COMPANY,
a8 corporation, |

Appellant;f

Ve

ANDREW L. BETTWY, as State Land
Commissioner, and the STATE LAND
DEPARTMENT, a Department of the

State of Arizona, and PIMA_MiwlNG
COMPANY, a corporaticn,

Appellees.

FARMERS INVESTMENT COMPANY,
a corporation,

Appeliant,
,v.
THE ANACONDA COMPANY, a corporation;
INC., THE ANACONDA
COMPANY as partners in and constituting
ANAMAX MINING COMPANY, a partnership,

Appelleéﬂ.

L T Jelner e iegll

CITY OF TUCSON,
Appellant,

Ve
ANAMAX MINING COMPANY, and DUVAL

CORPORATION and DUVAL SIERRITA
CORPORATION,

iy i bl iliie .t ¢ wis

THE ANACONDA COMPANY, AMAX COPPER MINES .

a municipal corporation,

Appel lees.
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No. 11439-2

MOTION FOR
REHEARING

'INC-,_andIENAMRK
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MINING COMPANY, pursuant to Rule 9(a), Rules of the supreme Court,

respectfully move this Honorablie Court for a rehearing of the

above~entitled matter.

are as follows:

1. This Honorable Court did not

, opinions.

~ able use doctrine as enunciated by this Court in its Praviogns
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The particular grounds for said rehearino

follow and apply the reaso;-
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2. This Honorable Court used allegatiéns'ﬁbntained in the

plaintiff's complaint in the case'of Briatbr.ﬁ;~Cheétham as a

contrlbutlng reason for its d30151on when such camplaint was not

73 Ariz. 240 pP.2d 185 (12

Bristor v. Cheatham, 228,

|

|

!

|

1

!

a part of the Court's publlshed oplnlon in e1ther *ﬁm first !
52) or the |

| ;

gsecond Bristor v. Cheatham, 75

Ariz, 255 P,2c

227,

173 (1953}

and i
when the oplnlons 1nd1cated the complaint alleged &X dxrberent

theory.

3. This Honorable Court so restrictively defined the term

"oFf the land” as to make it impossible ior many users oi

domestlc, or. agricultural purposes, or use.,

nunicipad

4. This Honorable Court applied principles

‘

!

i

|

%

percolating water to continue such use cither for industrial, ;
from the dactrina!

i

of prior appropriation of water to percolating water, which is F

contrary to the announced common law c¢f the state and tends to

make 1t difficult for attorneys to advise clients on matters

connected with the use of percoliatlngy water,

5. This Honorable Court faiic¢d to apply long-standing prin-

ciples of equity to the facts of this case, but instead applied

P - el il gl —

equitable principles that should not be applied to the case at bar.

WHEREFORE, these appellees ruﬂ;ectfully regquest tnat ths_

Honorable Court grant a rehearing, sol this matter for further ora

a——‘t—h—m e B ol T

argument, and, following such oral arcument, modify its opinion 1in

accordance with the raeasons and arguments set forth in the
memorandum in support of this motion, and for such other order as

1s appropriate in the premisges,

At i = e, Py

Regspectiully submitteﬁ;

CHANDLER, TULLAR, UDALL & RICHMOND
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Thoinas Chand
1110 T.ambam&rlca'ﬁulidzng
fuoson, Arizons  BRTOLT
Atrorneys tor Arnaconda, Anas and
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MEMORANDUM IN SUPPORT OF MOTION FOR.REHEARING
In V1ew of the stlpulatxon of counsel and order of.éourt.
permitting appesllees to,f;le an amendment:whlghjwlll be-a
mamorandum-in suppcrt of the Motion forRehearing,appelleeg
will simply state that the legal memorandum 1n suppcrt of its

Motion for Rehearing will support the partlcular grounds stated in

the Motion for Rehearing.

It would serve nc useful purpose fémgﬁflihéhthé'lﬁgal
memorandum at this poini, and the camplete legai meorandum will
bédfiled within the time period granted b?.thi$"Hanorabl@_C0urt}

Respectiully

_ CHANDLER,

Tucson,
Attorney
ANaQMax

Copy of the forcucing mai led
this ‘E day o0f September,
1976, to:

MARE WILMER, ESO.

Snell & Wilmer

3100 Valley Center
Phoenix, Arizona 85073
Attorneys for FICQ

ROBERT 0. LESHER, ESQ.

Lesher, Kimble, Rucker & Lindamood
3773 East Broadway

Tucson, Arizona B5716

Attorneys for City of Tucson

JAMES WEBB, ESQ.

City Attorney

City of Tucson

City Hall

Tucson, Arizona B3701
Attorneys for City of Tucsmon

BRUCE A. BEVAN, JR., ESQ.

and GERALD 4. RKELLY, ESO.
Musick, Peeler & Garrett |
One Wilshire Boulevard
Los Angeles, California 90017

Attorneys for Cyprus Pima Mining Co.

e

submitted,

TULLAR;.UDALL & RICHMOND

S (e

Thomas Lhana or

1110 Transamerica Building
FxI’ i Z Q}‘i Ji
3 for Anaconda,

85701
Amax and
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l. | P
1y VERITY, SMITH, LACY, ALLEN & KEARNS, P.C. %
- i 902 Transamerica Building o i
2| Tucson, Arizona 85701 %
. Attorneys for Cyprus Pima Mlnlng Ca. §
3y - |
|| CALVIN H. UDALL, ESQ. |
4 Fennemore, Craig, vonAmmon & Udall 2
. Suite 1700 |
5y 100 West Washlngton 3
~li Phoenix, Arizona 85003 {
6| Attorneys for Duval and Duval Sierrita E
71 BURTON M. APKER, ESQ. §
i+ Evans, Xitchel & Jenckes |
8{"363 North First Avenue
-~ Phoenix, Arizona 85003 S - A R
91 Attorneys for ASARCO _ I | - o 7
! . - ) _ o
10! PETER C. GULATTO, ESQ.

. Assistant Attorney General
11l 159 Capitol Building -

Phoenix, Arizona 85007

Attorneys for State Land Department
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
I Antonio Bucci hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State
Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file in said Agency the following:
Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, Supreme Court
Instruments, Part One, Motion for Rehearing, pages 317-320 (4 pages)

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)
on file.

Signature

Subscribed and sworn to before me this / A~ / &Z/ cs

Signature, Notary Public
My commission expires O L& / /j‘/ @@/0 Q é
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